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THE INSOLVENCY (AMENDMENT) BILL, 2022.
MEMORANDUM
1. OBJECT

The object of this Bill is to amend the Insolvency Act, 2011 to provide
for a creditor’s right to set-off a debt subject to preferential debts; to
repeal section 12 (2) of the Act; to empower the administrators and
supervisors to avoid transactions under sections 15, 16, 17, 18 and
19 of the Act; to provide for the offence of unlawful dealing with
assets; to provide for post arrangement financing; to provide for post
adininistration financing; to provide for court to make administration
orders; to provide for the right of a creditor to apply for an interim order
or appointment of a provisional administrator; to empower the minister
to prescribe additional qualifications for an insolvency practitioner;
to repeal sections 212 to 224 relating to reciprocal arrangements; to
provide for the issuance of certificates of dissolution; to empower
the official receiver to act and exercise the powers of an insolvency
practitioner in respect of an asset discovered after thc completion of an
insolvency process and to provide for related matters.

2. DEFECTS IN THE EXISTING LAW

Currently, the Uganda Registration Services Burean has a challenge
of addressing the administrative and operational short comings in the
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current law and meeting international standards (World Bank Ease
of Doing Business Index and the UNCITRAL Model Law on cross-
border insolvency).

The lnsolvency Act 14 of 2011 in its current form has inadequate
provisions and contradictions which pose challenges in the
implementation of the Act.

3. REMEDIES

The Bill seeks 1o amend the Insolvency Act 14 of 2011 to make
it compliant with the UNCITRAL Model Law on cross-border
insolvency, the World Bank recommendations on the ease of doing
Business, Program VI of NDP III, and international best practices on
insolvency. In this regard the Bill eliminates cumbersome procedures
and lowers the cost of doing business.

The Bill further provides for amendment of the provision on mutual
debts and set-off to allow a creditor to set-off only the amount that he
or she would be entitled to reccive under insolvency proceedings in
accordance with section 12 of the Act.

The Bill provides for prioritisation of the payment of secured creditors
over other preferential debts to conform to international best practices.
The Bill further provides for inclusion of a member, contributory,
administrator, supervisor and a creditor as persons who can apply to
court to set aside voidable transactions,

The Bill criminalises unlawful dealings with the estate of an insolvent
to ensure that the value of the estate is preserved and maximised to the
benefit of all creditors.

"The Bill provides for a reduction from five to two years in respect of
restrictions imposed on a discharged bankrupt. Insolvency law, world
over, has moved from stigmatisation to rehabilitation of a bankrupt.
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The Bill further provides for seamless flow of documentation between
the Official Receiver and the Registrar of Companies.

The Bill also provides for issuance of dissolution cerlificates upon
conclusion of a liquidation process. The certificate will serve as
conclusive evidence of the dissolution of a company.

The Bill further provides for post arrangement financing and post
administration financing. When persons are insolvent, financial
institutions are hesitant to advance credit to them due to the low
chances of recovery yet this credit can facilitate the transition from
insolvency or enable implementation of the administration deed.

The Bill further provides for enlargement of the time within which
creditors meetings can be held. Currently, two creditor’s meetings are
required to be held in ten days and the timelines are unrealistic.

The Bill further provides for a creditor’s right to apply for an interim
protective order. A creditor needs to be empowered to commence
reorganisation proceedings.

The Bill provides for an offence and penalty for a director or secretary
who fails to support an insolvency office holder. This is meant to
ensure that the administrator gets the support he or she needs from the
directors and secretary o turn around the company from insolvency.

The Bill also provides for an administration order to create clear
evidence for the commencement of administration and such an
amendment will be in line with international best practices of
insoivency proceedings.

The Bill confers additional powers on the Official Receiver, including
dealing with assets discovered after conclusion of a liquidation process
and quasi-judicial powers in respect of applications to expeditiously
dispose of some properties.
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The Bill further confers powers on the Minister to prescribe additional
qualifications for insolvency practitioners which may include
specialised training in insolveney law and requirements for continuous
training in insolvency subsequent to registration to cater for the
changing trends.

The Bill repeals provisions on reciprocal arrangements in cross-border
insolvency which are redundant since the Act adopted the UNCITRAL
Model Law on cross-border insolvency and the same does not require
reciprocity.

T'he Bill also provides for the right to access information or data in the
possession of a trustee, recciver, liquidator, administrator or supervisor
in order to promote transparency and accountabiiity in insolvency
proceedings.

NORBERT MAO,
Minister of Justice and Constitutional Affairs.
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A Bill for an Act
ENTITLED
THE INSOLVENCY (AMENDMENT) ACT, 2022.

An Acf to amend the Insolvency Act, 2011 to provide for a creditor’s
right fo set-off a debt subject to preferential debts; to repeal section
12 (2) of the Act; to empower administrators and supervisors to
avoid transactions under scctions 15, 16, 17, 18 and 19 of the Act; to
provide for the offence of unlawful dealing with assets; to provide
for post arrangement financing; to provide for post administration
financing; to provide for court to make administration orders; to
provide for the right of a creditor to apply for an inferin order
or appointment of a provisional adminisfrator; to empower the
minister to prescribe additional qualifications for an insolvency
practitioner; fo repeal scetions 212 to 224 relating to reciprocal
arrangements; to provide for the issuance of certificates of
dissolution; to empower the official receiver to act and exercise
the powers of an insolvency practitioner in respect of an asset
discovered after the completion of an insolvency process and to
provide for related matters.

BE IT ENACTED by Parliament as follows—

1. Amendment of Insolvency Act, 2011
The Insolvency Act, 2011, in this Act referred to as the principal Act
1s amended in section 9, by inserting immediately after subsection (2)
the following—

3
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“(3) Notwithstanding the provisions of subsection (1)
(b), a creditor’s right to set off any debt shall be subject to
preferential debts referred to in section 12.”

2. Amendment of section 12 of principal Act
Section 12 of the principal Act is amended—

(a) in subsection (1) by repealing the words “and subsection
(2),”;

(b} by repealing subsection (2).

3.  Amendment of section 15 of principal Act
Section 15 of the principal Act is amended—

(@) in subsection (1), by inserting immediately after the
word “liquidator” the words “member, contributory,
administrator, supervisor’;

(b) insubsection (1) (a) (iii) by inserling immediatcly after the
word “liquidation” the words “receivership, arrangement,
administration”;

(¢) in subsection (1) (b) by inserting immediately after the
word “liquidation” the words “receivership, arrangement,
administration”; and

(d) in subsection (2) by inserting immediately after the word

“liquidation” the words “receivership, arrangement,
administration”.

4.  Amendment of section 16 of principal Act
Section 16 of the principal Act is amended—

(2) by inserting immediately after the word “liquidator” the
words “administrator, supervisor™;

4
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(b) in paragraph (a) by inserting immediately after the word
“liquidation” the words “receivership, arrangement,
administration”.

5. Amendment of section 17 of principal Act
Section 17 of the principal Act is amended-—

(a)  in subsection (1) by inserting immediately after the
word “liquidator” the words “administrator, supervisor”
and immediately after the word “liquidation” the words
“receivership, arrangement, administration”;

(c) in subsection (1) (b) by inserting immediately after the
word “liquidation” the words ‘“receivership, arrangement,
administration”; and

(b) in subsection (2) by inserting immediately after the word
“liquidation” the words “receivership, arrangement,
administration ",

6. Amendment of section 18 of principal Act

Section 18 of the principal Act is amended in subsection (1) by inserting
immediately after the word “liquidator” the words “administrator,
supervisor”.

7.  Amendment of section 19 of principal Act
Section 19 of the principal Act is amended—

(a}) in subsection (1) by inserting immediately after the word
“liquidator” the words “administrator, supetrvisor”;

(b) in subsection (1) {(a) by inserting iminediately after the
word “liquidator” the words “creditor, administrator,
supervisor, receiver, member or contributory™;

(¢) in subsection (1) (b) by inserting immediately after the
word “liquidator” the words “creditor, administrator,
supervisor, member or contributory ”;
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(d) in subsection (5) (a) by inserting immediately after the
word “liquidation” the words “receivership, arrangement,
administration ”;

(¢) in subsection (5) (b) (i) by inserting immediately after the
word “liquidator” the words “administrator, supervisor ”;

(f) insubscction (5) (b) (vi) by inserting immediately after the
word “liquidation” the words *‘receivership, arrangement,
administration”; and

(g) in subsection (7) by inserting immediately after the word
“liquidator” the words “creditor, administrator, supervisor,
member or contributory ”.

8.  Insertion of new section 19A in principal Act
The principal Act is amended by inserting immediately after section
19 the following—--

“19A. Unlawful dealings with assets

(1) A person who conceals, disposes of or creates a
charge on the property or removes any part of it with the intention
of depriving or delaying creditor’s claims within two years before
the commencement of insolvency proceedings commits an offence
and is liable, on conviction, to imprisontnent not exceeding five
ycars or two hundred and fifty currency points or both,

(2) A person who executes a transaction specified
in sections 15, 16, 17 and 18 of this Act with the intention to
deprive or delay creditors’ claims commits an offence and is
liable, on conviction, to imprisonment not exceeding five years
or two hundred and fifty currency points or both.

9.  Amendment of section 45 of principal Act

Section 45 of the principal Act is amended in subsection (3) (b) by

substituting for the word “five” the word “two”.
6
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10. Amendment of section 67 of principal Act
Section 67 of the principal Act is amended—

(a)  insubsection (3)(a) by substituting for the word “registrar”
the words “official receiver”;

(b) insubsection (3)(b) by substituting for the word “registrar”
the words “official receiver”;

(¢) by repealing subsection (3);
(d) by substituting for subsection (7), the following—

“(7) Where the court makes an order under
subsection (6), a certified copy shall be delivered to the
official receiver for registration within seven days after the
making of the order.”

11. Amendment of section 77 of principal Act
Section 77 of the principal Act 1s amended—

(a) insubsection (4)(a) by substituting for the word “registrar”,
the words “official receiver”;

(b) insubsection (4} (b) by substituting for the word “registrar”,
the words “official receiver”;

(¢) by repealing subsection (6);
(d) by substituting for subsection (8), the following—

“(8) Where the court makes an order under
subsection (7), a certified copy of the order shall be
delivered to the official receiver for registration within
seven days after the making of the order.”
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12. Amendment of section 114 of principal Act
Section 114 of the principal Act is amended by inserting lmmedlately
after subsection (2), the followitng—

“(3) Where the official receiver recetves the final report,
the final accounts of liquidation and the statement referred to in
subsection (1), the official receiver shall register the documents
and serve a copy on the registrar.

(4) The official receiver shall, upon the expiry of the
time specified in section 67 (6) and 77 (7) of the Act, issue a
certificate of dissolution of the company and serve a copy on the
registrar.

(5) The registrar shall, upon receiving the certificate of
dissolution referred to in subsection (3}, remove the company
from the register.

(6) The certificate of dissolution referred to in subsection
(4), shall be in a form prescribed by regulatiens.”

13. Insertion of new section 126A to principal Act
The principal Act is amended by inserting immediately after section
126 the following—

126A. Post arrangement financing

(1) A supervisor may, with the consent of the creditors
and with the approval of Court, obtain or borrow finances and
grant security over the property of the debtor for the purposes of
implementing the arrangement.

(2) The post arrangement financing referred to in

subsection (1) shall not exceed the value of the debtor’s
unencumbered assets at the time of the arrangement order.

8
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14. Amendment of section 145 of principal Act
Section 145 of the principal Act is amended in subsection (2) by
substituting for the word “ten” the word “fifteen”.

15. Insertion of new section 137A in principal Act
The principal Act is amended by inserting immediately after section
137 the following—

“137A. Right of creditor to apply for interim order.
(1) A creditor may apply to court for an interim
protective order in accordance with the provisions of this Part.

(2) Sections 119 to 137 of the Act shall apply, with
necessary modifications where a creditor applies for an interim
protective order.

16. Amendment of section 146 of principal Act
Section 146 of the principal Act is amended in subsection (1) by
substituting for the word “five” the word “ten”.

17. Amendment of section 155 of principal Act
Section 1355 of the principal Act is amended by substituting subsection
(4), the following—

“(4) A director or secretary who fails to comply with
the provisions of this section commits an offence and is on
conviction liable, to a fine not excecding twenty-four currency
point or imprisonment not exceeding two years or both.”

18. Insertion of new section 164A in principal Act
The principal Act is amended by inserting immediately after section
164 the following—

“164A. Post administration financing
(1)  An administrator may, with the consent of the
creditors, obtain or borrow finances and grant security over the

9
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property of the company for the purposes of implementing the
administration deed.

_ (2} The post administration financing referred to in
subsection (1) shall not cxceed the value of the company’s
unencumbered assets at the time of cxecuting the administration
deed.”

19. Amendment of section 162 of principal Act
Section 162 of the principal Act is amended by inserting immediately
after subsection {2) the following—

“(3) The administrator shall within five working days
from the date of execution of the adiinistration deed under
subsection (1), file the administration deed in court.

(4) Where the administration deed is filed in court under
subsection (3), the court shall issue an administration order.”

20. Amendment of section 163 of principal Act
Section 163 of the principal Act is amended in paragraph (c) by
repealing the word “court™.

21. Insertion of new section 174A in principal Act
The principal Act is amended by inserting immediately after section
174 the following—

“174A. Right of creditor to apply for provisional
administrator
(3) A creditor may apply to court for the
appointment of a provisional administrator in accordance with
the provisions of this Part.

(4) Sections 138 to 174 of this Act shall apply,
with necessary modifications where a creditor applies for the

appointment of a provisional administrator.
10




Bill No. 20 Insolvency (Amendment) Bill 2022

22, Amendment of section 199 of principal Act
Section 199 of the principal Act is amended by inserting immediately
after paragraph (d) the following—

“(da) act and exercise the powers of an insolvency practitioner
in respect of an asset discovered after the completion of an
insolvency process;

(db) to receive and consider applications from an inselvency
practitioner for disposal of assets that require to be
disposed of expeditiously for purposes of maximising the
value of the estate;”

23. Amendment of section 204 of principal Act
Section 204 of the principal Act is amended by inserting immediately
after subsection (1) the following—

“(1a) Subject to subsection (1), the Minister may, by
regulations, prescribe additional qualifications for a person to be
appointed or act as an insolvency practitioner.”

24. Repeal of sections 212, 213, 214, 215, 216, 217, 218, 219, 220,
221,222,223 and 224

The principal Act is amended by repealing sections 212, 213, 214,

215,216,217,218,219,220, 221, 222, 223 and 224,

25,  Amendment of section 225 of the principal Act
Section 225 of the principal Act is amended by repealing subsections
{(2), (3) and (4).

26. Amendment of section 256 of principal Act
Section 256 of the principal Act is amended by repealing paragraph

(a).
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27. Insertion of new section 259A in principal Act
The principal Act is amended by inserting immediately after section
259 the following—

“259A. Access to Information

Subject to the Access to Information Act, 2005 and the
Data Protection and Privacy Act, 2019, any person may request
and have access to information or data in the possession of a
trustee, receiver, liquidator, administrator or supervisor.

Cross references
Access to Information Act, 20035, Act 5 of 2005 and
Data Protection and Privacy Act, 2019, Act 9 of 2019.
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